APPENDIX 1

BRIEFING NOTE 

ON

COMMISSION REGULATIONS ON DE MINIMIS STATE AID

(“THE REGULATIONS”)

Introduction

The Commission considers that state aid below a certain minimum level (“de minimis”) will not have the effect of distorting or threatening to distort competition within the EU and that therefore is not required to follow the usual notification procedures.  

For the purposes of this Briefing Note, the term “aid” means a reference to:-

“any measures which fulfil the criteria laid down in Article 87(1) of the Treaty of Rome (as amended), which relate to aid granted by Member State or through state resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods insofar as it affects trade between Member States”.

What amounts to de minimis aid?

Any aid granted to an enterprise will amount to de minimis aid if it does not exceed  €200,000 over a period of 3 fiscal years (including the fiscal year in which the grant of de minimis aid is to be given).  This is irrespective of the form of aid or the objective pursued in relation to the provision of the aid.  The size of the enterprise is disregarded, i.e. de minimis aid can be given to small, medium or larger firms.

The following points  apply in ascertaining whether aid can be provided as de minimis aid.

· Gross aid must not exceed €200,000 (gross means before any deduction for direct taxation). This figure is reduced to €100,000 for entitles operating in the road transport sector. This represents a departure from the old exemption which expressly excluded entities that operated in any of the transport sectors (e.g. air, rail and sea)

· If aid is provided in any form other than a grant, the aid amount shall be the gross grant equivalent of the aid e.g. in the case of a soft loan, aid shall be calculated on the difference between the interest rate applicable to the loan and the reference interest rate, as published within the Official Journal of the European Community, at the time of the loan.

· If aid is paid in several instalments it shall be discounted to its value at the moment of its being granted.

· The de minimis aid cannot be granted in the following circumstances : -

· where the intended recipient is an entity active in the coal sector 

· where the intended recipient is an entity active in the primary production of agricultural products as listed in Annex I to the EU Treaty

· where the intended recipient is an entity active in the fisheries or aquaculture sectors

· Where the intended recipient is an entity active in the processing and marketing of agricultural products as listed in Annex 1 to the EU Treaty, and: 

· the amount of aid is fixed on the basis of the price or quantity of such products purchased from primary producers or put on the market by the undertaking concerned

· the aid is conditional on it being partly or entirely passed through to primary producers of agricultural products as listed in Annex I to the EU Treaty

· the aid is to be applied to export related activities

· where the intended recipient is an entity in financial difficulties (as defined by the EC under its Guidelines regarding State aid to entities in difficulties)

· the aid contingent on use of domestic products over imported products

· the aid is to be used to acquire  road freight transport vehicles by an entity performing road freight transport for hire or reward

Application of de minimis aid to funding by way of  loans, capital injections, risk capital measures and guarantees  

The regulations expressly state aid that de minimis aid can only be applied where is  possible to calculate in precise terms the amount of the total aid in advance of its grant. As such, the following additional rules apply in the forms of aid by way of loans, risk capital measures and guarantees: -

· aid in the form of loans (e.g. by way of a soft loan) will only be eligible as de minimis aid if the aid element of the loan is calculated on the basis of the prevailing interest rate at the time of grant.

· aid in the form of a capital injection will only be permissible as de minimis aid  if the total amount of the injection does not exceed the de minimis ceiling

· aid in the form of a risk capital measure will only be permissible as de minimis if the total amount of the capital applied does not exceed the de minimis ceiling

· aid in the form of a guarantee will be permissible as de minimis if the guaranteed sum does not exceed €150,000 (€75,000 in respect of entities operating in the road transport sector) and the guarantee relates to no more than 80% of the underlying sum to which the guarantee is applied (unless the member State has received formal approval form the EC for a methodology regarding calculation of the gross grant equivalent of guarantees).

Cumulation

De minimis aid may only be granted if the amount received by the enterprise in question, does not lead to the amount of de minimis aid received by that entity during a period of 3 fiscal years (including the fiscal year in which it is proposed to grant the new de minimis aid) exceeding the De minimis Aid ceiling (details of which are set out above). On this basis details must be obtained from the intended recipient of any de minimis aid it has received during the current fiscal year and the period of 2 fiscal years prior to the current fiscal year in which it is intended to grant the de minimis aid.

In addition, de minimis should not be used to enable an entity to exceed maximum aid intensity levels regarding costs for which it has received/will received public funding under another State aid measure. By way of example, if an entity is entitled to receive investment aid under the SME aid Block Exemption of up to 15% of eligible costs of €4 million and is grant funding of a sum equal to 12% of such costs under the SME Aid Block Exemption, the grant of de minimis aid of €200,000 towards the same costs would result in total funding as against the relevant costs being in excess of the 15% maximum aid intensity level under the SME Block Exemption for such costs. Such additional funding would as a result not be permissible as de minimis. On this basis, it is also necessary to obtain details of any public funding received by the entity during the applicable (i.e. present) fiscal year and the previous 2 fiscal years in respect of the costs to which it is intending to apply the de minimis aid.

It is also important when granting de minimis aid to identify it as such and refer to it being granted under the exact name of the Regulation (Commission Regulation (EC) No. 1998/2006 of 15 December 2006 on the application of Articles 87 and 88 to the Treaty to de minimis aid). This is so as to ensure that the required cumulation exercise can be undertaken in respect of any future de minimis aid funding proposed to be provided to the intended recipient.

Monitoring

· Prior to granting de minimis Aid, the enterprise in question must be informed that the aid is de minimis Aid (and by implication the amount of aid it is receiving) and details must be obtained from that enterprise of any other de minimis Aid or other aid, which was applied to  the same costs as against which the de minimis aid to be granted is to be applied, received by that enterprise during the current  and previous 2 fiscal years as applicable in the member state in question (in the UK 1 April to 31 March).

· Records regarding individual de minimis Aid granted must be maintained for a period of 10 years from the date on which it is granted in relation to individual aid.  If aid is given under a De minimis Aid scheme, details regarding such aid must be maintained for a period of 10 years from the date on which the last individual aid was granted under that scheme.

· The Commission may request, in writing, information which it considers is necessary to assess that the conditions under the de minimis Regulations are being complied with in particular the total amount of de minimis Aid received by any enterprise.  Such information must be provided within 20 working days or any longer period specified.

Duration

· The De minimis Regulations came into force on 1st January 2007 and shall remain in force until 31st December 2013.  

