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APPENDIX A

(A) GENERAL CONDITIONS OF CONTRACT FOR SERVICES
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1.

DEFINITIONS AND INTERPRETATIONS
1.1

In this Contract, unless the context requires otherwise, the following words and phrases shall have the following meanings:‑

(a)   “Award Date” means the date of the award of the Contract by EEDA to the Contractor;

(b) “Change of Control” means a change in ownership or control of the Contractor where, for this purpose “Control” has the meaning ascribed to it by either section 416 or section 840 of the Income and Corporation Taxes Act 1988;

(c) “ Commercially Sensitive Information” means any information referred to in Schedule 1 comprising any information the disclosure of which would be likely to prejudice the commercial interests of the Contractor; or that constitutes a trade secret of the Contractor;

(d) “Confidential Information” means information, the disclosure of which would constitute an actionable breach of confidence, which has been designated as confidential by either Party in writing as set out in Schedule 2 or is of a confidential nature (however it is conveyed or on whatever media it is stored) including information which relates to the business, affairs, properties, assets, trading practices, [Goods/Services], developments, trade secrets, Intellectual Property Rights, know-how, personnel, customers and suppliers of either Party and all personal data and sensitive personal data within the meaning of the Data Protection Act 1998;

(e)
“Contract” means the documents listed in EEDA’s acceptance letter, dated ……… including these Conditions and the Specification. In case of discrepancy between these Conditions and other documents forming part of the Contract, these Conditions shall prevail unless otherwise agreed in writing;

(f)
“Contract Price” means the price or prices payable to the Contractor by EEDA under the Contract in accordance with the Payment Schedule for the full and proper performance by the Contractor of his part of the Contract as determined under the provisions of the Contract;

(g)
“Contractor” means the person appointed by EEDA for the performance of the Services (including any individuals or successors);

(h)
“Contractor’s Representative” means a competent person appointed by the Contractor to be its representative in relation to the performance of the Contract who will receive and act on any directions given by the Contract Manager;

(i)
“Contract Manager” means the official of EEDA, or other person employed in that capacity, appointed by EEDA to act on its behalf for the purpose of managing the Contract;

(j)
“EEDA’s Property” means anything issued or otherwise provided in connection with the Contract by or on behalf of EEDA or its representatives;

(k)
“Environmental Information Regulations” means the Environmental Information Regulations 2004;

(l)
"FOIA" means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time;

(m) "Information" means information recorded in any form;

(n) 
“Intellectual Property Rights” means any patents, registered trade marks and registered designs (including applications and the right to apply for any of the same in any country in the world), any other rights in inventions, discoveries and improvements, unregistered trade marks, trade names or get-ups, copyright, moral rights, design rights, database rights, rights in domain names and any other industrial or intellectual property right subsisting in any country in the world;

(o)
“Key Personnel” means any person who, in EEDA’s opinion, is fundamental to the performance of the Contract;

(p)
“month” means calendar month, unless otherwise defined;

(q) “Party” means either/any one of the parties to this Contract and 


“Parties” means both/all the parties to this Contract;

(r)
“Payment Schedule” means the timetable of scheduled payments to be made by EEDA to the Contractor in respect of the Contractor’s obligations under the Contract as set out in the Contract Letter.
(s)     

“Programme” means any programme or timetable agreed by the parties to the Contract which regulates or specifies the period or periods for the performance of the Services or any part of them, together with any activities ancillary to the performance of the Services or the preparation and submission of reports;

(t)
"Requests for Information" shall have the meaning set out in FOIA or any apparent request for information under the FOIA or the Environmental Information Regulations; 

(u)
“Service(s)” or “Work” means all Services detailed in the Specification which the Contractor is required to carry out under the Contract;

(v)     
“Specification” means the description of Services to be performed under the Contract. 

1.2

Unless the context requires otherwise, the singular shall include the plural and vice versa, and the masculine shall include the feminine and vice versa;

1.3

The headings are inserted for convenience only and shall not affect the interpretation of the Contract.

1.4

Reference to any legislative and statutory requirement or similar instrument shall be deemed to include reference to any subsequent amendment to them.

2.

LAW

The Contract shall be governed by and interpreted in accordance with English Law and shall be subject to the jurisdiction of the Courts of England and Wales.

3.

DURATION OF THE CONTRACT

Subject to EEDA’s rights of termination under these Conditions, the Contract shall be in force from the Award Date and the Services shall be provided throughout the duration of the Contract in accordance with the dates and timetables specified in the Programme, or until the Services are completed to the satisfaction of EEDA.

4.

ALTERATION OF REQUIREMENT
EEDA reserves the right to alter the requirements of the Contract, as detailed in the Specification, should this at any time become necessary.  In the event of any alteration of the contractual requirement, payment under the Contract shall be subject to fair and reasonable adjustment to be agreed between EEDA and the Contractor and recorded in writing.  [If the parties are unable to reach an agreement within [7] days of EEDA notifying the Contractor of the need for a change this shall constitute a “Dispute” and clause 32 shall apply.]

5.

PERFORMANCE AND DUTY OF CARE
The Contractor shall perform the Services in accordance with all the provisions of the Contract and with all reasonable skill, care and diligence (including, without limitation, complying with all appropriate legislation, statutory regulations and orders and in co-operation with EEDA.

6.

CONTRACTOR’S PERFORMANCE
6.1

The Contractor shall properly manage and monitor the Services (including, without limitation, delivery of Services in accordance with the provisions of the Contract, cost effectiveness of the Services and the quality of the Services provided) and immediately inform the Contract Manager in writing if any aspect of the Contract has not been or is not being or is unable to be performed in accordance with the Contract.

6.2

The Contractor shall provide all the necessary facilities, materials and any other equipment, and personnel of appropriate qualifications and experience to undertake the Services.  All personnel deployed on work relating to the Contract shall have appropriate qualifications and competence, be properly managed and supervised and in these and any other respects be acceptable to EEDA.  If EEDA gives the Contractor notice that any person is to be removed from involvement in the Services, the Contractor shall take immediate steps to comply with such notice. The decision of EEDA regarding the Contractor’s personnel shall be final and conclusive.  The Contractor shall indemnify EEDA in respect of any claim brought by a person removed from involvement in the services under this clause in connection with such removal.

6.3

The Contractor shall:-



(a)
give EEDA, if so requested, full particulars of all persons who are or may be at any time employed on the Contract;



(b)
comply with any rules, regulations and any safety and security instructions from EEDA, including completion of any additional clearance procedures required by EEDA, and return of any passes as required.

6.4

The Contractor shall take all reasonable steps to avoid changes to any of the staff designated in the Contract as Key Personnel.  The Contractor shall give at least one month’s notice to the Contract Manager of any proposals to change Key Personnel and Condition 6.2 shall apply to the proposed replacement personnel.

6.5

The Contractor shall exercise due care and propriety when dealing with third parties in connection with the Contract and ensure that no commitments are entered into (unless expressly required under the Contract), without EEDA’s prior written consent.

6.6

Nothing in the Contract shall be construed as creating a partnership, a contract of employment or a relationship of principal and agent between EEDA and the Contractor or the Contractor’s personnel and the Contractor shall indemnify EEDA in respect of any claims, costs and other liabilities brought by any of the Contractor’s personnel including employees, employee representatives, sub contractors and agents against EEDA on the basis that any of the same have acquired or purport to have acquired the status of an employee of EEDA by operation of law in connection with the Contract or the termination thereof.

7.

MEETINGS AND REPORTS
7.1

The Contractor shall attend all meetings arranged by EEDA for the discussion of matters connected with the performance of the Services and provide a written record of that meeting.

7.2

Without prejudice to the submission of reports as specified under the Contract, the Contractor shall render any additional reports as to the progress of the Services at such time or times, and in such form as the Contract Manager may reasonably require.

8.

INSPECTION
During the course of the Contract EEDA shall have the power to inspect and examine any of the Services at any reasonable time. The Contractor shall provide free of charge all such facilities and assistance as EEDA may reasonably require for such inspection and examination.  In this Condition, Services includes planning or preliminary work for the Services.

9.

INVOICES AND PAYMENT
9.1

The Contractor shall submit an invoice to EEDA as specified in the Contract or within 28 days of the completion of the Services quoting the Contract number. 

9.2

The Contractor shall submit with the invoice, such records as EEDA may reasonably require including, but not limited to time sheets, expenses incurred, invoices paid or any other documents which would enable EEDA to verify the information and the amounts referred to in that invoice.

9.3

The Contractor shall provide the name and address of his bank, the account name and number, the bank sort code and any other details, in whatever format EEDA may require.

9.4

EEDA shall pay the Contractor in respect of the satisfactory performance of the Services in accordance with the Contract.  The payment schedule is laid out in EEDA’s acceptance letter. All invoices should be accompanied with a detailed breakdown of expenditure, together with a full and comprehensive report in both electronic and paper based form.

9.5

Except where expressly provided otherwise in the Contract, the amount payable to the Contractor for the performance of the Services as set out in the Payment Schedule shall be inclusive of all costs of staff, facilities, equipment, materials and all other costs and expenses whatsoever incurred by the Contractor in discharging its obligations under the Contract.

9.6

EEDA is committed to Prompt Payment in accordance with British Standard 7890 and shall pay the Contractor within 30 days of the receipt of a valid invoice, provided that EEDA is satisfied that the Services for which the invoice relates have been performed fully in accordance with the Contract.

10.

VALUE ADDED TAX


EEDA shall pay to the Contractor the amount of any VAT chargeable in respect of the performance of the Services in accordance with the Contract.

11.

CORRUPT GIFTS AND PAYMENTS OF COMMISSION 
11.1 The Contractor shall not receive or agree to receive from any person, or offer or agree to give to any person, or procure for any person any gift or consideration of any kind as an inducement or reward for doing or not doing anything, or for showing favour or disfavour to any person in relation to the Contract. 

11.2
The Contractor shall not conspire with any person to do any of the acts mentioned in Condition 11.1.

11.3
Any:-

(a)
breach by the Contractor of this Condition; or

(b)
commission of any offence by the Contractor under the Prevention of Corruption Acts 1889 to 1916 in relation to this contract;

shall entitle EEDA to terminate the Contract and recover from the Contractor the amount of any loss resulting from such termination and recover from the Contractor the amount of value of any such gift, consideration or commission.

11.4 The decision of EEDA in relation to this Condition shall be final and conclusive.

12.
    CONFLICT OF INTEREST


12.1
The Contractor shall ensure that there is no conflict of interest as to be likely to prejudice his independence and objectivity in performing the Contract and undertakes that upon becoming aware of any such conflict of interest during the performance of the Contract (whether the conflict existed before the award of the Contract or arises during its performance) he shall immediately notify EEDA in writing of the same, giving particulars of its nature and the circumstances in which it exists or arises and shall furnish such further information as EEDA may reasonably require.   

12.2
Where EEDA is of the opinion that the conflict of interest notified to it under Condition 12.1 above is capable of being avoided or removed, EEDA may require the Contractor to take such steps as will, in its opinion, avoid, or as the case may be, remove the conflict and: 

a) if the Contractor fails to comply with EEDA’s requirements in this respect; or 

b) if, in the opinion of EEDA, it is not possible to remove the conflict, 

EEDA may terminate the Contract immediately and recover from the Contractor the amount of any loss resulting from such termination. 

12.3

Notwithstanding Condition 12.2, where EEDA is of the opinion that the conflict of interest which existed at the time of the award of the Contract could have been discovered with the application by the Contractor of due diligence and ought to have been disclosed as required by the tender documents pertaining to it, EEDA may terminate the Contract immediately for breach of a fundamental condition and, without prejudice to any other rights, recover from the Contractor the amount of any loss resulting from such termination.

13.

CONFIDENTIALITY 

13.1 Each Party:-

(a)
shall treat all Confidential Information belonging to the other Party and the Commercially Sensitive Information as confidential and safeguard it accordingly; and

(b)
shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Contract or except where disclosure is otherwise expressly permitted by the provisions of this Contract.

13.2
The Contractor shall take all necessary precautions to ensure that all Confidential Information belonging to EEDA and the Commercially Sensitive Information: 

(a)
is given only to such of the staff and professional advisors or consultants engaged to advise in connection with the Contract as is strictly necessary for the performance of the Contract and only to the extent necessary for the performance of the Contract;

(b)
is treated as confidential and not disclosed (without prior [written] approval such approval not to be unreasonably withheld or delayed) or used by any staff or such professional advisors or consultants otherwise than for the purposes of the Contract.

13.3
Where it is considered necessary in the opinion of EEDA, the Contractor shall ensure that staff or such professional advisors or consultants are aware of the Contractor’s confidentiality obligations under this Contract.

13.4
The Contractor shall not use any Confidential Information they receive from EEDA otherwise than for the purposes of the Contract.

13.5
The provisions of Clauses 13.1 to 13.4 shall not apply to any Confidential Information received by one Party from the other:-

(a)
which is or becomes public knowledge (otherwise than by breach of this Condition); 

(b)
which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 

(c)
which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure; 

(d)
is independently developed without access to the Confidential Information; or


(e)
which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to Condition 25 – freedom of information condition.

13.6 Nothing in this Condition shall prevent EEDA:- disclosing any Confidential Information for the purpose of:-

(a)       the examination and certification of EEDA’s accounts; or

(b)  
any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which EEDA has used its resources.
13.7 Nothing in this Condition shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights.

13.8 In the event that the Contractor fails to comply with this Condition 13, EEDA reserves the right to terminate the Contract by notice in writing with immediate effect.

14.

 DISCRIMINATION
The Contractor shall not unlawfully discriminate within the meaning and scope of the anti-discrimination legislation within the UK in relation to the provision of the Services or otherwise and shall take all reasonable steps to ensure that all servants, employees or agents of the Contractor and all sub-contractors employed in the execution of the Agreement do not unlawfully discriminate. This Condition shall not in any way relieve the Contractor of his general obligations to comply with any legislative and statutory requirements as provided in Condition 5.

15.

MERGER, TAKE-OVER OR CHANGE OF CONTROL



The Contractor shall forthwith inform EEDA in writing of any proposal or negotiations which may or will result in a merger, take-over, Change of Control, change of name or change of status of the Contractor   The Contractor shall comply with any request by EEDA for further information arising from this Condition.

16.

UNSATISFACTORY PERFORMANCE
16.1
Where in the opinion of EEDA the Contractor has failed to perform the whole or any part of the Services, with the standard of skill, care and diligence which a competent and suitably qualified person or organisation performing the same Services could reasonably be expected to exercise, or in accordance with the 


Contract (including without limitation the Specification and Programme), EEDA may give the Contractor a notice specifying the way in which his performance falls short of the requirements of the Contract, or is otherwise unsatisfactory.

16.2
Where the Contractor has been notified of a failure in accordance with Condition 16.1 EEDA may:

(a)
request from the Contractor that, at his own expense and as specified by EEDA, he re‑schedules and performs the Services to EEDA’s satisfaction within such period as may be specified by EEDA in the notice, including where necessary, the correction or re‑execution of any Services already carried out; or

(b)
withhold or reduce payments to the Contractor, in such amount as EEDA deems appropriate in each  particular case.

17.

TERMINATION OF THE CONTRACT

Without prejudice to any other power of termination, EEDA may terminate the Contract without notice, for any of the following reasons:-

(a)
the breach by the Contractor of any of Conditions 11 (Corrupt Gifts & Payments of Commission), 12 (Conflict of Interests), 13 (Confidentiality) of the Contract, or any other material breach of Contract;

(b)
the failure by the Contractor to comply with a notice given under Condition 16 (Unsatisfactory Performance);

(c)
the Contractor ceases or proposes to cease to carry on his business;

(d)
there is a Change of Control and EEDA has not agreed in advance in writing to the particular Change of Control, save that in this event EEDA shall give one month’s notice in writing to the Contractor.

18.

BREAK


EEDA shall in addition to his powers under any other of these Conditions have power to terminate the Contract at any time by giving to the Contractor one month’s written notice.  Upon the expiry of the notice the Contract shall be terminated without prejudice to the rights of the parties accrued to the date of termination. 

19.

CONSEQUENCES OF TERMINATION AND BREAK

19.1
Where the Contract is terminated under Condition 17 (Termination of the Contract), the following provisions shall apply:-



(a)
Any sum due or accruing from EEDA to the Contractor may be withheld or reduced by such amount as EEDA in either case considers reasonable and appropriate in the circumstances;


(b)
EEDA may make all arrangements which are in its view necessary to procure the orderly completion of the Services including the letting of another contract or contracts;



(c)
where the total costs reasonably and properly incurred by EEDA by reason of such arrangements exceed the amount that would have been payable to the Contractor for the completion of the Services, the excess shall be recoverable from the Contractor and EEDA reserves the right to recover such excess by set-off against any amount withheld by EEDA under Condition 19.1 (a) or as otherwise provided for under Condition 23 (Recovery of Sums Due). 

19.2
Without prejudice to Condition 19.1, where the Contract is terminated under Condition 17 (d) or Condition 18 (Break) the Contractor shall have the right to claim from EEDA reimbursement of all reasonable costs necessarily and properly incurred by him in relation to the orderly cessation of the Services, including any commitments, liabilities or expenditure which are reasonably and properly incurred, and would otherwise represent an unavoidable loss by the Contractor by reason of the termination of the Contract, provided that the Contractor is under a duty to mitigate its losses in such circumstances.  For the avoidance of doubt EEDA will not be liable to the Contractor for loss of profit.  EEDA shall not in any case be liable to pay under the provisions of this Condition any sum which, when taken together with any sums paid or due or becoming due to the Contractor under the contract, shall exceed the total Contract price.

19.3
Where the Contract is terminated under Condition 17 (Termination of  the Contract) or Condition 18 (Break), EEDA may, during any notice period :-


(a)
direct the Contractor, where the Services have not been commenced, to refrain from commencing such Services or where the Services have been commenced, to cease work immediately;


(b)
direct the Contractor to complete in accordance with the contract all or any of the Services, or any part or component thereof, which shall be paid at the agreed Contract Price or, where no agreement exists, a fair and reasonable price.

20.

ASSIGNMENT, SUB‑CONTRACTORS AND SUPPLIERS
20.1
The Contractor shall not sub‑contract or transfer, assign, charge, or otherwise dispose of the Contract or any part of it without the prior written consent of EEDA.

20.2
The Contractor shall ensure that any sub‑contractor complies with the terms and Conditions of the Contract, so far as they are applicable.  Any sub-contract shall not relieve the Contractor of his obligations under the Contract.

20.3
Where the Contractor enters into a contract with a supplier or sub‑contractor for the purpose of performing the Contract or any part of it, it shall cause a term to be included in such contract which requires payment to be made by the Contractor to the supplier or sub‑contractor within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the Contract requirements.

21.

INSURANCE
21.1
The Contractor shall effect and maintain insurance necessary to cover the Contractor and all his sub‑contractors or consultants for the risks under the Contract and for the avoidance of doubt all the risks as defined in Condition 22 (Loss or Damage).

21.2
 The Contractor shall effect and maintain Employer’s Liability Compulsory Insurance (ELCI). The sum insured must be at least £5 million.

21.3

Where, in compliance with Condition 21.1 and 21.2 above the Contractor takes out and maintains professional indemnity and Employers Liability Insurance the Contractor shall:-

(a)
take out and maintain appropriate professional indemnity insurance in respect of his businesses generally throughout the period from the date of commencement of his Services under the Contract and for a period of 6 years from the date of expiry or termination of the Contract, and

(b)
ensure that any person or organisation commissioned as a consultant by him takes out and maintains appropriate professional indemnity insurance in respect of their businesses generally throughout the period from the date of commencement of their Services under the Contract or commission and in addition for a period of 6 years from the date of completion as specified in the Contract. 

(c)
ensure that any person or organisation commissioned as a consultant by him takes out and maintains appropriate employers liability insurance. The minimum sum insured shall be £5 million.

21.4

The Contractor shall, whenever required by EEDA, produce to EEDA certificates signed on behalf of the Contractor’s and his consultants’ insurers stating that insurances complying with the requirements set out in Conditions 21.1 and 21.2 and 21.3 above (where applicable) are in force and the period for which they have been taken out.

21.5

If, for whatever reason, the Contractor fails to maintain the insurances described in this Condition or without the approval of EEDA obtains a different policy of insurance from that which he notified to EEDA at the time when he submitted his tender, EEDA may make alternative arrangements necessary to protect his interests and recover the cost from the Contractor.

21.6

The terms of any insurance or the amount of cover shall not relieve the Contractor or his sub‑contractors or consultants of any liabilities under the Contract, their sub‑contracts or their terms of commission.

22.

LOSS OR DAMAGE 

22.1

This Condition applies to any loss or damage which arises out of or is in any way connected with the performance of the Contract.

22.2

The Contractor shall, without delay and at his own expense, replace or make good to the satisfaction of EEDA, or if EEDA requires, compensate EEDA, for any such loss or damage.

22.3

EEDA shall notify the Contractor as soon as possible of any claim made, or proceedings brought against EEDA in respect of any such loss or damage.

22.4

If the Contractor shows that any such loss or damage:-

(a) 
was not caused nor contributed to by his neglect or default, or by that of his servants, agents or sub-contractors or by any circumstances outside his or their control, he shall be under no liability under this Condition;

(b)
was in part the responsibility of any other person (not being his servant, agent or sub-contractor), the Contractor’s liability under this Condition 



shall not extend to the share in the responsibility attributed to the neglect or default of that person.

22.5

In this Condition loss or damage includes:-



(a)
loss or damage to property;



(b)
personal injury, sickness and death;



(c)
loss of profit or loss of use;



(d)
any other loss.

23.

RECOVERY OF SUMS DUE
Whenever under the Contract any sums of money shall be recoverable from or payable by the Contractor to EEDA, the same may be deducted from any sum then due, or which at any later time may become due, to the Contractor under the Contract or under any other contract with EEDA. 

24.

DATA PROTECTION

24.1
The Contractor shall indemnify and keep indemnified EEDA against all claims and proceedings, and all costs and expenses incurred in connection therewith, made or brought against EEDA by any person in respect of loss, damage or distress caused to that person by the disclosure, loss or destruction by the Contractor, the Contractor’s servants or agents of any personal data.

24.2

In this Condition “personal data” has the same meaning as in Part I (1 & 3) of the Data Protection Act 1998.

24.3    If EEDA provides the Contractor with any personal data, the Contractor receiving such personal data shall process it solely for the purpose of fulfilling its obligations under the Contract and furthermore shall:

(a) take reasonable steps to ensure the reliability of its employees who have access to the personal data; 

(b) comply with EEDA’s instructions and policies relating to the processing of the personal data; 

(c)
keep the personal data confidential; 

(d)  not pass the personal data to any third party without the prior written consent of EEDA; 

(e)  take appropriate technical and organisational measures against the unauthorised or unlawful processing of personal data or accidental loss or destruction of, or damage to personal data.  When considering what measures are appropriate, the parties shall have regard to the state of technological development and the cost of implementing any measures to ensure a level of security appropriate to the harm that may result from such unauthorised or unlawful processing or accidental loss or destruction, and to the nature of the data; and

(f)   notify EEDA promptly of:

(i) any accidental or unauthorized access to the personal data;

(ii) any request received directly from a data subject;

(iii) any legally binding request of disclosure of the personal data by a law enforcement authority.

25.

FREEDOM OF INFORMATION

25.1

The Parties acknowledge that EEDA is subject to the requirements of FOIA and the Contractor agrees it shall cooperate and provide at no additional charge to EEDA all necessary assistance as may be reasonably requested by EEDA to enable EEDA to comply with its obligations under the FOIA.

25.2

Notwithstanding the generality of Condition 25.1, the Contractor shall provide EEDA within 5 working days of receipt of a request for assistance from EEDA with such information in its possession or power as may be reasonably requested in order to assist EEDA to comply with its obligations under the FOIA.

26.

INSOLVENCY OF THE CONTRACTOR
26.1

The Contractor shall inform EEDA:-

(a)
if being an individual, or where the Contractor is a firm, any partner in that firm, shall at any time become bankrupt, or shall have a receiving order or administration order made against him, or shall make any composition or arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or if in Scotland he shall become insolvent or notour bankrupt, or any application shall be made under any bankruptcy Act for the time being in force for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors; or

(b)
if being a company, it passes a resolution, or the Court makes an order, that the company be wound up otherwise than for the purpose of reconstruction or amalgamation, or if a receiver or manager on behalf of a creditor shall be appointed, or if circumstances shall arise which entitle the Court otherwise than for the purposes of amalgamation or reconstruction to make a winding‑up order.

26.2

If any of the events in the Conditions 26.1 (a) or 26.1 (b) occur (whether or not the Contractor has informed EEDA) EEDA may at any time by notice in writing summarily terminate the Contract without compensation to the Contractor.  Provided always that such termination shall not prejudice or affect any right of action or remedy which shall have accrued before that date or shall accrue thereafter to EEDA.

27.

ROYALTIES AND LICENCE FEES


The Contractor shall ensure that all royalties, licence fees or similar expenses in respect of all intellectual property used in connection with the Contract, have been paid and are included within the Contract Price.  The Contractor shall indemnify EEDA from and against all claims and proceedings, which may be made or brought against EEDA and any damages, costs and expenses incurred by EEDA in respect of such supply or use.

28.
DRAWINGS, SPECIFICATION, SOFTWARE, DESIGNS AND OTHER DATA


Any drawings, specification, software, designs or other data (including working documents, maps and photographs) completed or provided in connection with the Contract shall become or, as the case may be, remain the property of EEDA and be delivered up to EEDA on completion or termination of the Contract.  Where EEDA has agreed to accept modern storage media, drawings and other documents shall be supplied by the Contractor in an agreed form. Appendix B details intellectual property right associated with this contract.
29.
RETENTION OF DOCUMENTATION



The Contractor shall retain and produce when required such accounts, documents (including working documents) and records as EEDA, or the Contract Manager, may request, (and explain these as necessary) in connection with the Contract, at any time during the Contract and for a period of 2 years from the date of expiry or termination or such longer period as may be agreed between EEDA and the Contractor in writing at or before the commencement of the contract; and afford such facilities as EEDA may reasonably require for his representatives to visit the Contractor’s premises and examine the records under this Condition.

30.
ACCOUNTS

(a)
The Contractor shall keep full and proper accounts, records and vouchers relating to all expenditure reimbursed by EEDA and all payments made by the EEDA in respect of the Services. 

(b)
The Contractor shall permit EEDA acting by its officers, servants and agents or independent auditor on request and at all reasonable times to examine all accounts, records and vouchers at the offices of the Contractor or at such other places as EEDA shall direct, and to take copies of such accounts, records and vouchers and the Contractor shall provide EEDA or its independent auditor with such explanations relating to that expenditure as EEDA may request. 

(c)
The Contractor shall ensure that the said accounts, records and vouchers are available for a period of six years after termination or expiry of the Contract. 

31.
SERVING OF NOTICES


     31.1
 Any notice required to be given or served under this Contract by EEDA shall be in writing and shall be served by either:-


(a)
delivery to the Contractor’s Representative, or


(b)
sending it by first-class post to the Contractor’s last known place of business or registered office, when it shall be deemed to be served on the day when, in the ordinary course of the post it would have been delivered.

31.2
 Any notice required to be given or served under this Contract by the Contractor to EEDA shall be in writing and shall be served by sending it by first class post to EEDA’s office at Business Centre, Station Road, Histon, Cambs. CB24 9LQ, marked for the attention of the Head of Legal Services (or such other address as may be notified by EEDA from time to time), when it shall be deemed to be served on the day when, in the ordinary course of the post it would have been delivered.

32.
DISPUTES

32.1
If a dispute arises out of or in connection with the Contract a (“Dispute”) then either party may (and will in the first instance) in writing to the other party refer such Dispute to the Contractor’s Representative and the Contract Manager who will meet within 15 days of such notice to resolve the dispute.  If a Dispute is not resolved within 15 days of a meeting of such persons, the Dispute will be referred to the Chief Executive (or equivalent or their duly authorised nominees) of each party who must meet within 15 days of such referral.  The parties will use their respective best endeavours to reduce the elapsed time in reaching a resolution of the Dispute.

32.2
If the Dispute is not resolved at the meeting of the Chief Executives (or their authorised nominees), then either party may (within 10 days of its conclusion) propose to the other in writing that structured negotiations be entered into with the assistance of a mediator (the “Mediator”) before resorting to litigation.

32.3
If the parties cannot agree within 10 days of the date of the request to appoint a Mediator or if the Mediator agreed upon is unwilling or unable to act, either party may apply to the Centre for Dispute Resolution (“CEDR”) in London to appoint a Mediator.

32.4
The party will within 15 days of the appointment of the Mediator meet with him in order to agree a programme for the exchange of any relevant information and the structure to be adopted for the negotiation to be held in London.  If considered appropriate the parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.

32.5
All negotiations connected with the dispute will be conducted in complete confidence, and the parties undertake not to divulge details of such negotiations except to their professional advisers who will also be subject to such confidentiality, and will be without prejudice to the rights of the parties in any future proceedings.

32.6
If the parties accept the Mediator’s recommendations or otherwise reach agreement on the resolution of the dispute, such agreement shall be reduced to writing and, once it is signed by the Contractor’s Representative and Contract Manager, shall be final and binding on the parties.

32.7
Failing agreement, any party may invite the Mediator to provide a non-binding but informative opinion in writing as to the merits of the dispute and the rights and obligations of the parties.  Such opinion will be provided on a without prejudice basis and will be private and confidential to the parties and may not be used in evidence in any proceedings commenced pursuant to the terms of the Contract without the prior written consent of the parties.

32.8
If the parties fail to reach agreement in the structured negotiations within 30 days of the Mediator being appointed, such a failure shall be without prejudice to the right of any party subsequently to refer any dispute or difference to litigation but the parties agree that before resorting to litigation structured negotiations in accordance with this Condition 32 shall have taken place.

32.9
Nothing in this Condition 32 will restrict, at any time while the above dispute resolution procedures are in progress or before or after they are invoked, either party’s freedom to commence legal proceedings to preserve any legal right or remedy or to protect any intellectual property or trade secret right.

32.10
The parties agree that any Dispute which either of them refer to be resolved under the dispute mechanism under this Condition 32 must be a bona fide dispute.  
33.
TRANSFER OF RESPONSIBILITY

33.1
In the event that a different organisation is required to take over the Services at the expiry or termination of the Contract, the Contractor shall co-operate in the transfer, under arrangements to be notified to him by EEDA.

33.2
The transfer shall be arranged between EEDA and the Contractor so as to reduce to a minimum any interruption in the Services.

34.
RIGHTS OF THIRD PARTIES

The Contract does not in anyway whatsoever entitle a person who is not a party to the Contract (including, without any limitation, any employee, officer, agent, representative, or sub-contractor of either EEDA or the Contractor) to enforce any term of the contract, which expressly, or by implication, confers a benefit on him pursuant to the Contract (Rights of Third Parties) Act 1999, without prior agreement in writing of both parties.

35.
VARIATION

The Contact may only be varied or amended by the written agreement of the authorised representatives of each Party.

36.
WAIVER

Any failure of EEDA to enforce any provisions of the Contact or any failure to require performance by the Contractor shall not be construed as waiver and shall not affect EEDA's right to enforce the Contract.

37.
ADVERTISING

The Contractor shall not use the name of EEDA or disclose the existence or terms of this Agreement in any advertising or other communications without the prior written consent of EEDA.

38.
SEVERANCE

If any term, condition or provision of the Contract shall be deemed invalid or unenforceable by a competent Court, the remainder of the terms, conditions and provisions shall remain in force.

39.
ENTIRE AGREEMENT

The Contract constitutes the entire understanding between the parties with respect to the subject matter of the Contract and supersedes and replaces all prior agreements, negotiations and discussions between the parties relating to it.  The Contractor confirms and acknowledges that it has not been induced to enter into the Contract by any representation, warranty, or undertaking not expressly incorporated into it.  However, nothing in the Contract purports to exclude liability for any fraudulent statement or act.
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APPENDIX B 

(B) - INTELLECTUAL PROPERTY RIGHTS - EEDA OWNERSHIP 

DEFINITION
In this Appendix "Results" shall mean any document, item, material or other work produced for the purposes of the Services or in connection with the Services by the Contractor or by any third party engaged by the Contractor or working under the Contractor's direction or supervision. This shall include any idea, invention, innovation and design.

1.
OWNERSHIP OF THE RESULTS

 (a) 
Subject to any prior rights of the Contractor, and to the rights of third parties or of EEDA arising otherwise than under this Contract, all copyright, all future rights and all rights in the nature of copyright, unregistered design rights, registered design rights, patent rights including all copyright in the typographical arrangement and all design elements resulting from the Services, shall vest in and be the absolute property of EEDA.

 (b)
EEDA shall be entitled to use the Results or any part of the Results for any purpose whatsoever whether in connection with the Contract or otherwise, without limitation or licence and the Contractor waives all moral rights relating to the Results.

 (c)
Nothing in this Contract shall in any way derogate from the rights of EEDA under any legislation relating to patents, copyrights, registered design rights or design rights.

2.
USE OF OTHER COPYRIGHT MATERIAL

 (a)
The Contractor shall obtain and provide written evidence to EEDA of, any and all authorities from the copyright holder for any material to be included in the Results of this contract for which the Contractor or EEDA are not the beneficial holders of the copyright. Negotiation of fees and royalties for use of such copyrighted material shall be arranged through EEDA's Contract Officer.  The Contractor has no direct, implied or other authority to enter into any contractual or financial arrangement on behalf of EEDA with any copyright holder.

 (b)
The Contractor hereby warrants that the Results do not violate any existing copyright, and that to the best of the Contractor's knowledge all facts and statements in the Results are true. The Contractor hereby agrees to indemnify EEDA from any loss, injury or damage (including any legal costs, expenses, compensation claims or disbursements made by EEDA on the advice of Counsel to compromise or settle any claim) occasioned to EEDA in consequence of any breach of this warranty.

3.
THIRD PARTY PATENTS

The Contractor shall exercise reasonable commercial discretion in watching for patents and like rights and the publication of patent applications owned or controlled by third parties which may be relevant to the intentions of EEDA and the Contractor as expressed in this Contract.  If at any time any relevant third party patent or patent application comes to the notice of the Contractor then the Contractor shall inform EEDA, and the Contractor and EEDA shall jointly consider what action, if any, is to be taken having regard to the provisions of Sections 55, 56 and 57 of the 1977 Patents Act or as subsequently amended or re-enacted.

4.
PATENTING OF RESULTS

 (a) 
The Contractor shall promptly inform EEDA of anything capable of being patented as a proprietary right which may arise in consequence of the Results.

 (b) 
The Contractor shall if required by EEDA, but at EEDA’s expense, do all that is necessary to enable EEDA to obtain such patents or other protection for its rights as it may require.

5.
COPYRIGHT AND PUBLICATION

 (a)
EEDA shall be the proprietor of the copyright in respect of this Contract and any data relating to this copyright.

 (b)
EEDA reserves the right to determine whether the Results of the Services shall be published and, if so, on what conditions.

 (c)
The Contractor shall provide any reports suitable for publication as described in Condition 7 of the Conditions of Contract. 

 (d)
All reports prepared for publication under the Contract shall carry the disclaimer and copyright statement below.

	The disclaimer shall be:

"The authors of this report are employed by [name of contractor]. The work reported herein was carried out under a Contract placed on [date of letter of acceptance] by EEDA.  Any views expressed are not necessarily those of EEDA."

The copyright statement to be included on all copyright items intended for reproduction including final reports shall be:

"( Copyright 2007” (year of first publication).




6.
LICENSING OF THE RESULTS
 (a)
The Contractor shall be entitled to apply for a non-transferable non-exclusive licence in respect of information owned or controlled by EEDA as may be necessary to enable the Contractor to use and exercise and to manufacture and sell articles embodying the Results on fair and reasonable terms to be agreed.  EEDA reserves the right to decide whether such an application shall be granted.

 (b)
EEDA reserves the right to grant at any time to any third party a licence to use and exercise and to manufacture and sell articles embodying any of the Results.

(c)
If EEDA, in exercise of EEDA's rights under Condition 6(b) above grants a licence to any third party on terms which are more favourable than those granted to the Contractor, then the Contractor shall be entitled to have the Contractor's licence altered to the said more favourable terms.

APPENDIX C

(C) - TRAVEL AND SUBSISTENCE 

1. Travelling and subsistence expenses will be reimbursed at cost, subject to the upper limit of allowances payable to EEDA staff  of equivalent status.

2. Any travel undertaken as a consequence of performance of the contract must utilise the most cost effective means (taking into account the cost of travel, the cost of meals and accommodation and savings in time) for the whole journey.  Claims for travelling and subsistence must be related to the performance of duties for the purposes of this contract and be certified as such.


3. Visits abroad require the prior approval of EEDA.

4. The current significant EEDA rates are shown below.  These may be subject to change during the course of the contract. 

Travel by Car

5.  Motor mileage allowances for travel by private car: 40 pence per mile

Travel by Motor Cycle and Motor Cycle Combinations

6.  Motor mileage allowances applicable for the first 4000 miles of travel by private motorcycle or motor cycle combination:

	
	Up to 125cc
	Over 125cc

	With third party insurance
	16 pence per mile
	24 pence per mile

	With comprehensive insurance
	18 pence per mile
	27 pence per mile


Travel by Pedal Cycle

7.  The pedal cycle allowance is 12 pence per mile.

Notes:

A supplement of 5.0 pence per mile is payable in respect of the first official passenger and 2.0 pence per mile for each additional official passenger whose fare would otherwise be paid by EEDA.

EEDA does not insist on comprehensive insurance cover but will accept no liability in the event of any accident, damage, injury or death.

In recognition of the two-tier system of motor mileage allowances, claimants should in each successive claim clearly state the cumulative mileage already claimed.

Travel by Train
7. Claims for fares for personnel who are in receipt of salaries of £45,000 per annum (excluding over time and bonuses) or more may be for first class fares; claims for fares for personnel who are in receipt of salaries below the above figure shall be for standard class fares except when such a person is travelling with someone entitled to the first class rate, when first class fares may also be claimed. Supporting evidence to justify the claim will be required.

Subsistence
8. (a) Night subsistence allowance (irrespective of salary)


London
£95.00


Elsewhere
£75.00

   (b)  Day subsistence allowance (irrespective of salary)

	5 to 10 hours
	£4.50

	10 to 12 hours
	£9.50

	over 12 hours
	£14.00


Actuals

9.  Where it is not possible to obtain accommodation within the rates set out in 8(a) above, tenderers may claim for actual expenditure so long as the underlying principles set out in paragraph 2 above are adhered to.  Supporting evidence including the reasons for exceeding the limits in paragraph 8 and receipts showing disbursements will be required.

NOTES

A night subsistence allowance is an allowance paid for an overnight absence. It covers an absence of up to 24 hours plus any additional period not reckonable for day allowance (i.e. 5 hours or less), and is payable for a period of up to 30 nights in any one place. Thereafter, a lower lodging allowance is payable.

Day allowances are not admissible for any period already covered by a night allowance and similarly a lesser day allowance is not admissible for any period covered by a greater day allowance (e.g. a 5 to 10 hour allowance may not be claimed where a 10 to 12 hour allowance is appropriate).  Subsistence allowances are not admissible if the place visited is 5 miles or less by the most direct route from the claimant's normal place of work.

Travelling and subsistence allowances are not admissible in respect of travelling between home and place of work for the purposes of the contract.

EEDA in paying travel and subsistence expects contractors to note any benefits (such as frequent flying schemes etc.) and to offset these against further travel costs associated with the EEDA's business.
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APPENDIX D

Key Personnel Contact Details

Contract ref: 

Contract name:  

Contractor name:   …………………………………….
Contact Name:




Position:





Phone No.:





E-mail address:


 

EEDA team member overseeing project:

Contact Name:




Position:





Phone No.:





E-mail address:
Schedule 1

Commercially Sensitive Information

None Applicable.

Schedule 2

Confidential Information

None Applicable
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